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Collective bargaining^ljls a t^chnolagy and not a 



philosophy or set of mor^J. values. ^^^^ sefems to be an almost^ ^ 
'irresistible urge among a*^thors of ^^ucatio^ial bargaining statutes to^ 
adopt* the basic tenets o( private-sector lai^or law. However^ 
empioyment and collect'ive bargaining are different in the public 
sector than in the private sector^ and one should analyz^^the unique 
constraints prqseat in public employment -prior to vhcslesale adoption 
of the tenets of private- sector bargaining. Ati element that should be 
recognized in modern American labor relations is the accelerating 
rate of change in education^ in educational, administration^ and in 
the psychology of organizations .^nd indivii4ual^. The public s'ector is 
fundam^efitally different from the private sector in its organization^ 
mission^ 'purpoi^e^ opera tions^ and reporting requirements. 'Jet many 
private-sector terms are . being used in educational negotiations 
witjiout questioning their validity. The basic question is vhethet 
collecT^ive baryaining will change to accommodate, government or 
ggvernment will change to accommodate collective bargaining's^ 
(Aut-hor/JG)- ' . 
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, COLLECTIVE B»!tG.AINING: AN EDUCATIONAL TECHNOLOGV 

■ Bergaining; a tcchnolofrv^thnt is '»cre" ... 

My basic predicate is eollcctivc bargaining is a. technology and not a philosophy or set of 
moral values. The- oroc^B of collective t5argaining developed with the rise of human 
civilizations. Trading bcP^ind soon fruits and Vegptables were tradcfl foT meat. -As 
cities grew,, ornaments were" traded for food, and cattle for land. -. The history of 
commerce in the world is full of c^ainplcs of negotiating of trading off goods and 
servici^s, of memorialising these exchanges in written a^:ocmcnts, and having these 
transactions binding upon the individuals by law. ' 

lit thefc330's,'the United States government felt that "bargaining" was so important to 
business and society as a whole, that the National Labor Relations Act was passed. So, 
there is a statement of policy by the federal government of the United States in 
Section 1, National Labor Relations Act about: 

^ • "enc.om^aging" the practice and procedures of collective t^argain- ' 
■ ' ing.*; .for the purpose of negotiating -the terms and conditions of 
' thejr employment. . *" ' 

' Importantly, tise stated purpose of the law is to foster labor relations through the 
process of bargaining. Here is a statement by the government that private sector, 
bargaining is so important that it will -be protected by law and penalties are placed,on ' 
•parties to foree^'them to comply witti good.faitn bargaining. 

Tlierc a. - similar statements of policy- by state governmcnls in those states which have 
enacted collective bargaining laws^ for public employees. Over 35 states have created 
somcform of collective bargaining'for public employee's. • 

In summary, bargaining is ^ histpical process., "CcrHcotive bargaining" has bceif an 
instruiwWof Federal and State governmental policy for decades^' I bellGvc it is a 
reasonable conclusion to state that "collcGtive bargaining is here." 

Basic concepts — applieability to education , . . ^ 

First, there is a policy decision made-^hnt there shall be collective barcr^ining -- and 
that some pdrt of the cducational'systcm 'shall be governed by a labor »coiU. .ct. 

When this decision is made, the bargaining process has certain dynamics 
that operate. For example: . v • 

IjBbov contracts are not "written". 

Labor eontrf ets are negotiated^ * . 

Labor eontrj.cts are negotiated by eommitlees. 

Labor eonlraels are negotiated' by two committees operating under, 
disparate instructions - and they each must compromjsc in order to 

obtain a contract. . ^ r ui ♦ 

There is a legal duty to bargain in good faith — andjn good laitn to. 
attempt to read) a settlement and labor agreement. 

Second, most experts and legislators use existing private labor law as a frame of 
.r<5T6renee for public sector labor relations^ 
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This raises the^qucstion of .how many'of ,the eoneepts deveiouped in the federal labor lavy 
and the eases of the Naliomil Labor Relations. Board ana Arnqrieon eourt? will be 
Utilized in the pubUe sector of educational negotiations. * . • * ^ , 

tattle deliberate analysis , • . ; / ' * 

There seems to^be an almost irresistible urge to "adopt the' basic tenets" of 
private sector labor law^ by authorities legislating or iTnplen>cnting educational 
bargaining statutes: 4n' my opinion, there is little deliberate analysis of the 
"basic tenets" before t^icy .arc thrust into the public Sector by (a) statutocy- 
mandate, (b) administrdtive Irulc, or (c) Qase decisions. 



Public sector — really — is different 



Public sector employment and <!Ollcctive j:>argaining are different, * fact, than in 
the ^private sector. Unfortunately, this statement is "taintecl" from its use by 
persons interested in prohibiting the use of the collective bargaining process \^ 
public employment. Nevertheless, \ believe that it is a factual statement and 
one which must be cbpec with before there can be an i)rderly bargaining process 

in education, . ' , 

^/ 

The "differences" are constraints 

One reason bargaining in the pubkc sector is different from the privatc^secior is 
constraints, ^^rior to the wholesale adoptign of the basic tenants dfevelo[)ed in 
private sector collective bargaining experience,- one should analyze the con- 
straints present in public cmploifment unique to our private sector experience. 

Ik H 

^ Money 

An obvious and basic difference concerns monoy. ^ public employer, 
generally, has much less control oy^^ its revenues and the money ^ 
. availat)le for negotiations than a' private employer. A .private 
employer can raise prices; cut dividend^, or borrow money to provide 
' wage settlements, A public employer receives much of .its revenues 
, from- governmental entities (apprcfpriating authorities) over which it 
has little' control. Many public employers cannot borrow money for 
ppefations expenses (^uch as wage ffettlemcnts). In shii't there arc 
very real constraints on the ability of a ^public employcT "to raisd ^ 
^ • money to meet wage demands — though there is a lisgal duty to 
' bargain wage domands "in good faith". ^ > 

Expenditure limit ations 
^ — ^ 

' It is not uncommon to find legal limitations generally in a statute 
or ac^jounting rcgulatioti orf the types x>i expenditures a public 
employer can make. One* recent example in Floridh wag^ whcUicr or 
not public tunds could be used to provide for a retroactive wage- * 
settlement. It took sc\)'craMcgal opinions, including an opinion froin 
the Aitorncy General to decide thai such was a proper use of. public 
funds. Retroactive settlements of wages has been an established/ 
practice^ in private sector bargaining for* ' many, many decades. 
However, in the public sector it may. be tjucstionablc or, possibly, 
"illegal". , 
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Specific lirnitalions x . / . 

You^wiH also fiitd specific li'mitatrons irHstatc laws and rcgulattons 
of stole boards m (^dueation/ For'cxamplc; limits on maximum siQk^^ 
l^feite days, rcqairemcnls-for ccrtifictlion for employment, limits 
; insu'ranee bCnqfits. establishment - of spfeeifie , holidays, aro*,- all 
• subjeciis whieh are topies within the "scope of bargaining" dcvclbj^cd 
in the private sectop. However, many states hav£ statutes governing * 
thesQ topics thereby constraining tHti paftimeters for settlcmcnt^y 
negotiation. i . • • * 

Conflicting Iqw provisions ^ V * ^ 

There is a co.iximon practice of legislative bodies enacting bargaining laws in, 
public employment,, certaihly in education, to impose a new set of laws on an 
existing regulated, arfea without much attempt or effort to reconcile conflicting 
law provisions. . ' 

Historica'tfy, Education has developed as a regulated goyernment service. The 
systems of public education in America are generally established by law; 
educational funds and expenditures are regulated; entry and continued employ- 
ment in edlteatioa^is under government control! This type of development' of 
education has. lef|H a large and complex network of laws, rules and regulations 
governing vario*illijiucatiooal activities. . ^ 

I ' , ' . 

Legislators enacting "collective bargaining laws^ have seldom attempted to 
deliberately revise the existing regulatory laws in educational codes to conforiiu 
to the new publi^ sector labor requirements. * • 

No common set of groundrules 

In private sector, there has developed a common set of groundrules on such ^ 
things as the scope of bargaining; i.e., which topics have to be negotiated.V v 

.The public sector is fond of using- private sectpr terms such as "scope; of 
bargaining" on wages, hours, and terms^and condition? of employment. However, 
there is often violent disagreement on which topics have, to be negotiated. ^ 
Conflicting provisions of laws aggravate the situation rather than resolye*the 
confusion. ' . ' ^ 

Furthermore, scWom do legislatures enact a dispute resolution system for tiTese 
questions — they are resolved on a case case^ basis, i.e., you have to have a* 
disput^ to get an answer, e.g., a lot of disputes. 

' *■ ** * 

Resolution ofx^onflicts - ' ' 

Collective baf*gaining is a process,^ l\ is at least an advocacy process and -In some 
instances an adversary process. Each party, has goalsHhcy arc ti*ying to achieve 
and each has a range of concessions available as quid pro quo items. 

In a process where two parties are attemptirtg to obtaip concessions from each 
otlicr and are facing dciTiands on themselves, there arc bound to be conflicts. 
' Conflict andiadvocacy are' inherent in the bargaining process. 

Collective bargaining docs not try to cliqiinate conflicts. In fact, it recognizes 
the existence of conflict as a dynamic In the relationship of the bargaining . 
parties. The federal and most state colloctivo Bargaining laws do not attempt to . 
elijTiinaic conflict4ieneratcdby the oegotiations process. * * . - 



What thc^bartiaining ^,roccss, coatracts, and labsr law do atfcmpt is to contain 
the disputes to a Veasooably orderly system of procedures designed to resolve llic ,^ 
issues. In short, when you hav6 a "formal collective targuining system labor 
contacts, ftnd labor laws you will learn to liVe' with and to manage conflicts. 

PcrsonaTities ,, , , < 

— ' ' . . . - .\ 

Personalities play a role in labor relations. You can havo the "bc;st law best . 
contract, best grievancre procedure" and Wve terrible labor- relations. Labor 
relations is about ^e6ple and the relationship betweca dnd among .people. Jt js a 7 
people business. Accordingly, one raust never overlook the persohalily factor. 
Sometimes, ego, and ego attachment to' a given issue,> fc a factor- la labor - 
relations. ' , ' » 

As in most facets of lifc,> ego issues are most difficult to deal with. 

Kate of^hange ■ ■ _ _ »- ■ . • 

In my personal opinion, there is another blement presenrt in Jabor relations in ; 
modern America that ought to be more recognized than it is: an accel(?ratin| 
rate of change" in education, in 'educational admim.^tration, and in the psycliology » 
of organizations and individuals. ' '' J ■ ' _ 

IJbelieve there Ls wisdohi in some of tho observations of Toff ler fn Future Shook. 
There is objective evidence of ^transiency novelty, informational overload and an ^ 
increasing rate of change of "basics". ■ . . 

0rucker, in the Age of Discontinuity has persuasive argum^ts and dita that 
organizi^onejln our times are in apciiiod of ^"discontinuity." 

Zbrinski, in Between Two Ag es, clearly identified Ihe possibility that we rn^y be 
dealing witF three worlds V our society rather than one: the pre-industiMal 
societv, the industrial society, and the technological society. It is conceivable 
that a large public employer such ns an educational institution or system coujd 
have a work force and ijrofcssional staff that were simultaneously at the. pre- 
industrial (low skilled), industrial (mechanized), and ihe techm)logi^al (Know- 
ledgeable worker) levels. , " 

Query: how does one negotiate a single contract tlmt i§ responsive to the 
demands of such a mixed constituency? 

Query^: can the lack of a common reference and shared value system lead 
to low employee morale, militancy, and labor strife? • 

l abor relations in education should^'addrcss quer.ies such as this as well as the 
more standard queries associated with imposing a system of labor relations on^ 
public sectpr emplpyers. 



The basic question 



In th^ opinion of this writer, the public sector "Hs different tlian the private 
sector..^ It is different 'in fundamentals:' organizatibn.,. mission, and purpose; 
, operatiorts and reporting requirements. Yet raany private sector terms are being 
used in educational negc^jAtions without questioning »ti)e validity of the transfer. 
UncJdubledly s^ome transffer is yalid — but which concepts? . • - . 

The basict question was posed by a special article^ appearing in Business 'Week 
magazir>e last summer: \ " . \ 

4 '^WiU collectiv^e bargaining change lo accommodate government, 
wiU governipent change to accommodate cojlectiye bargaining?" 



Not doomsday ^et 



The purpose. of this pfiper is evpeative. Ceptgiinly it is the time to debate and to 
decide the-»«iel^raiged here and once decided — time to act* » 

We have a sound vteWe educational system in Xmerica, We have.a high level of ^ 
professional educators and a generou^ amount of them, too. We have pupils: 
more of them than at any time in^our histor;^, and more 'ttetter ones", too. We 
have a direct and active ioyolvement of citizens in education. Education is very" 
.niuch alive. 

This is not the first Serious and con»plex process that we have had to face. There , 
are some signs that we'are already beginning to do. thQ things we need 16 da to 
' continue to he effective in ledueation, 

'This debate and this assembly is one sign. It is a sign that vyfe pre. beginning to 
talk — to think — to grapple with issues, alte,ryiatives, and perhaps Solutions, 
Debate is go<5d if it sensitizes", us tb issues /ajild constructive alternatives for 
solution, I believe that is our 'purpose here, ana I hope^that we are successful in 
this assembly. I do not believe that it is dbomsday. 
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